OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

@ERALD C. MANN
ATTORNEY GENERAL

Honorable Charley Lockhart
State Treasurer
Austin, Texas

Dear Sir:’ \
Opinion No., 0-102 \
Re: Authority Trea
refund on damaged or destroyed
clgarette tax staips

BY your letter of June
of this Department as to yo
Tax Law, Article Y047e¢-1, Statutes, to make
refunds on cigarette tax 56 , to cigarettes das-
troyed by fire, You alsc axke He £ollowing questlion:

, under the Cigarette

. *Was it the
some physice avidov-o of the sttual stamps,
danagcd or othe - hould “he

xhall be paid only onee by the
the "first sale' in this State
due snd payable as soon as suoh

ntehded to $mpose the tax as soon as
such cigarattes are received by any persoan in
Texag \for the purpose of making a *first sale' of
same,”

Said Seetion further provides:

"Payment of suchk tax shall be evidenced by
stamps purchased from the Treasurer and securely
effixed to each individual psckage of cigarettes
covering the tex therson as impoeed by this Aoty
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Section 5 of the Aot provides in parxrt as follows:

"Provided that the stamps shall be affixed
by the distributor on eaoh individual peckage
of cigarsttes that will be handled, sold, dis~
tridbuted, or used; ..."

It is 8leo provided in Section 3 of the Act:

*Stamps in unbroken sheets of one hundred
(100) stamps may be exchanged, with the Treasurer
only, for stamps of a different denamination,
Provided, further, that the Treasurer shall bde
authorized to make refunds on unused stamps in
unbroken sheets of not less than one hundred

- {100) stampa eaoh to the person who purchased
said stemps only when proof satisfactory to saild
Treasurer is furnished that any stamps upon
which & refund is requasted were praperly pur-
chased from sald Treasurer and paid for by the
person requesting such refund. G8Such refund
shall be made from revenue darived from this
Aot before such revanune is allocated as herein
provided,” :

Section 1 of the Act defines the term "Previously Used
Stemp®™ as follows:

*tPreaviously Used Stamp’ shall mean and
incliude any stamp which is used, sold, or possess-
ed for the purpose of sale or use, to evidence -
the payment of the tax herein imposed on an
individual pesckage of olgarettes after said
stemp hag, anterior to such use, sale or posses-
sion, been used on a previous or separate indi-
vidual paokage of c¢igarettes to evidence the
payment of tax as aforesaid.®

8eotion 5 of the Aot provides:

*Every person, other than s daistridbuting
agent, bonded distributor or gcammon carrier shall
before receiving or accepting delivery of any
cigarettes without stamps arfixed to evidence
the payment of the tax, ebtain from the Treasurer the
requisits amount or number of stamps nedessary to
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stamp such cigarettes and the possession of any
unstamped cigarettes without the possession of
the requisite amount or number of stamps shall
be prima faclie evidence that sald cigarettes are’
posssssed for the purpoee of making & *firat
sale' thereof without stamps and without peyment
of the tax levied herein, '

"Every distributor in this State shall cause
all cigarettes received by him to have the re-
quisite denominations end amount of stamps affixed
to represent the tax ag levied herein; ..."

Section 24 (b) of the Aet provides:

*The Treasursy may pramulgate rules and
regulations hereunder providing for the refund
on stamps which by reason of damage become unrit
for sale or use,"

It must bs observed that a stamp is used, under the
provisions of the Aot, as soon ss it is arffixed to a package
of cigarettes held subject to a firat gale in Texas, the Aot
expressly stating that it is intended "to impose the tax
as soon as such cligarettes are received by any person in
Texas for the purpose of making a *first sale* of same."
This being true, it is our opinion that no authority exists
in the Aot to meke refund for stamps which have been used
by attaching them to cigarettes held by a person in Texas
for the purpose of making & first sals of sanme.

Construing the above provisions of the Aot together,
and reading the Act es a whole, we are of opinion that 1t
iz not contemplated therein that ths Treasurer shall make
refund on cigarette stamps, where such stamps are not pro-
duced before him in order to demonstrate the nsture of the-
damage done to them and the faot that they have not been
used to evidence the payment of the tax, It will be noted
that the provisions of Section 24 (b) confer power on the
Treagurer to promulgate rules and regulations as to the
refund only of damaged stamps., It must be assumed that
the Legislature usaed the term “damaged™ advisedly, and in
i1ts ordinary significance of injury resulting &n loss,
by way of impairment, rather than complete destruction.

It must be taken that the omission of sny reference %o
refund on degiroyed stanps was intentional. In faet, a
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very good reasonr ior such omission may be agsigned, such
reason belng & legislative recognition that refunds should
be made only when satisfeactory evidence can be produced
that the stamps have not been used to evidence the payment
of the tax, and that such satisfactory proof can only bdbe
made by tendering the damaged stamps so that the officer
may have an opportunity to inspeot them, not only for the
purpose of dstermining the number of stamps upon which
refund should be made, but also for the purpose of deter-
mining whather or not such stamps have been used to
evidence the payment of the tax so as to negative the
authority to make the refund,

We trust that the above has fully enswered youf
questions.

Yours very truly
_ATTORNEY GENERAL OF TEXAS

R. ¥. Fairchild
Assistant

MROVED JUL 10, 1939
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